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STATEMENT
The appellant was convicted on two counts of a

violation of Section 241 of Title 25, U. S. C, which

provides, where material

:

"241. Intoxicating liquors; sale to Indians
or introducing into Indian country. No ardent
spirits, ale, beer, wine, or intoxicating liquor

or liquors of whatever kind shall be introduced,

under any pretense, into the Indian country.
Every person who sells, exchanges, gives, bar-
ters, or disposes of any ardent spirits, ale, beer,

wine, or intoxicating liquors of any kind to any
Indian under charge of the Indian superinten-
dent or agent, or introduces or attempts to in-

troduce any ardent spirits, ale, beer, or intoxi-

cating liquor of any kind into the Indian coun-
try shall be punished by imprisonment for not
more than two years, and by fine of not more
than $300 for each offense.

"Any person who shall sell, give away, dis-
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pose of, exchange, or barter any malt, spiritu-

ous, or vinous liquor including beer, ale, and
wine, or any ardent or other intoxicating liquor

of any kind whatsoever, or any essence, extract,

bitters, preparation, compound, composition, or
any article whatsoever, under any name, label,

or brand, which produces intoxication, to any
Indian a ward of the Government under charge
of any Indian superintendent or agent, or any
Indian, including mixed bloods, over whom the
Goverment through its departments, exercises
guardianship, and any person who shall intro-

duce or attempt to introduce any malt, spiritu-

ous, or vinous liquor, including beer, ale, and
wine, or any ardent or intoxicating liquor of

any kind whatsoever into the Indian country,
shall be punished * * *."

The appellant was convicted under the first count

for sale to an Indian ward of the Government under

the charge of the superintendent in charge of the

Fort Peck Indian Reservation, in the state and dis-

trict of Montana, and on the other count of an intro-

duction upon the Fort Peck Reservation of Hquor

prohibited by the section.

The action was tried to the court without a jury

upon stipulated facts, the facts stipulated showing

that the appellant introduced and sold to the Indian

ward beer of an alcoholic content of 3.2 by weight.

ARGUMENT
EFFECT OF SECTION 241, TITLE 25.

Upon appeal, the appellant argues that sale to an

Indian ward, or introduction upon a reservation of



beer of an alcoholic content of 3.2 per cent by weight

is not a violation of Section 241 because of the fact

that the section prohibits only the sale or introduc-

tion of intoxicating beer, and that by legislative en-

actments, both of Congress and of the legislature of

the state of Montana, beer of an alcoholic content of

3.2 has specifically been declared to be non-intoxi-

cating.

The contention of the government is that the word

"beer,'' as used in the section by Congress, was used

in its ordinary and accepted meaning and in the

common understanding of the word, and that the

sale of beer to an Indian ward, or its introduction

upon an Indian Reservation is prohibited and made

an offense under the section.

The contentions here made require a construction

of the statute and certain rules of construction may
be of aid in the solution of the question.

In seeking the meaning of a statute, resort must

first be made to the language of the statute

:

United States v. Standard Brewery,
251 U S 210 217*

Caminetti v. United States, 242 U. S. 470.

The intent and meaning of the legislature must be

ascertained from the language of the act, and the

words used therein are to be given their ordinary

meaning unless the context shows that they are dif-

ferently used:

Magnano Company v. Hamilton,
292 U. S. 40, 47.
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This must be done whatever may have been in the

minds of individual members of Congress:

Merritt v. Welsh, 104 U. S. 694.

The entire language of the statute must be ex-

amined.

McBroom v. Scottish Investment Company,
150 U. S. 318.

If that language is plain and as so construed, the

law is within the power of Congress, the sole func-

tion of the courts is to enforce it according to its

terms.

Caminetti v. United States, Supra.

A brief history of the legislation of Congress con-

cerning the traffic in liquor with the Indian may be

of aid in determining the question presented. From

a reading of the acts of Congress on the subject,

Congress has never attempted to regulate that traf-

fic, its entire aim for more than 100 years has been

to the absolute suppression of the traffic. The first

permanent law enacted by Congress to that end was

an act to regulate trade and intercourse with the

Indian tribes and to preserve peace on the frontier,

approved March 30, 1802 (2 Statutes 146), Section 21

of that act authorizing the President to take such

measurements from time to time as to him might

appear expedient to prevent the vending or distri-

bution of spirituous liquors among all or any of the

Indian tribes. Various other enactments were made

by Congress between that time and July 9, 1832,
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when the act of that date (4 Statutes 564) was

passed, Section 4 declaring that no ardent spirits

shall be hereafter introduced under any pretense in-

to the Indian country. The statute remained sub-

stantially the same until the act of February 13,

1862 (12 Statutes 388) was passed imposing punish-

ment upon anyone who should sell, exchange, barter,

or dispose of any spirituous hquors or wine to any

Indian under the charge of any Indian suprinten-

dent or Indian agent appointed by the United States

whether such sale was made in the Indian country

or not. The act of March 15, 1864 (13 Statutes 29)

prohibited the selling of spirituous liquors and wines

to an Indian under the charge of the superintendent

or agent.

It will be noted that the early act prevented the

sale, etc. of spirituous liquors only. After the act of

1862, it prevented the sale etc. of spirituous liquor

and wine, thus adding wine to the spirituous liquor,

formerly prohibited.

In United States v. 43 gallons of whiskey, etc., 93

U. S. 192, Mr. Justice Davis prefaced his opinion in

that case with the following observation

:

"It may be that the policy of the government
on the subject of Indian affairs has, in some
particulars, justly provoked criticism; but it

cannot be said, that there has not been proper
effort, by legislation and treaty, to secure In-

dian communities against the debasing influence
of spirituous liquors. The evils from this source
were felt at an early day; and, in order to pro-
mote the welfare of the Indians, as well as our
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political interests, laws were passed and treaties

framed, restricting the introduction of liquor

among them. That these laws and treaties have
not always secured the desired result, is owing
more to the force of circumstances which the
government could not control, than to any un-
willingness to execute them.

"Traffic with Indians is so profitable, that
white men are constantly encroaching on Indian
territory to engage in it. The difficulty of pre-

venting this intrusion, and of procuring con-
victions for offenses committed on the confines
of civiHzation, are the obstacles in the way of
carrying into effect the intercourse laws. It

is doubtless truej that they are as well executed
as could be expected under the circumstances.
In this case, the United States, in its endeavors
to enforce them, is met with the objection, that
they do not apply to the country in which the

liquor was seized.''

The profit to be made by the whites in the traffic

with the Indians, as commented on by Mr. Justice

Davis, was such as to cause the ingenuity of the

white trader to circumvent the spirit of the act while

conforming to its letter by selling beer and other

intoxicants to the Indians that were not prohibited

by the act. Thus in In Re McDonough, 49 Fed. 360,

the District Court of Montana held that beer, not

being a spirituous liquor, was not within the mean-

ing of the act and that no prosecution could be main-

tained under it for one selling beer to the Indians.

The Supreme Court in Sarlls v. United States, 152

Fed. 570, held that lager beer was not a spirituous

liquor nor wine, within the meaning of the act and
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cited with approval the decision of the District Court

in In Re McDonough, Supra.

Congress then in 1892 (27 Statutes 260), still pur-

suing its undeviating aim from the year 1802 to

absolutely suppress the liquor traffic among the In-

dians and not to regulate it, passed the present act

and specifically included in it "beer/'
'

From a reading of the history of the act it cannot

be doubted that when Congress, in 1892, amended

the act to include beer, that it did so for the express

purpose of putting something into the act that had

not been in any previous acts and for the specific

purpose of changing the statute in that regard. It

cannot be considered that Congress changed the act

for no purpose, or to accomplish no end.

That it did make a substantial change in the act

cannot be doubted. Thus in the Sarlls case. Supra,

the Supreme Court says at page 576 of Volume 152

U. S.:

"Since this cause was tried, an amendatory
act has been passed by Congress approved July
23, 1892 * " ^' providing that the section shall

read as follows:

" ^No ardent spirits, ale, beer, wine or intoxi-

cating liquor or liquors of whatever kind shall

be introduced under any pretense into the Indian
country. Every person who sells ^' "" '' any ar-

dent spirits, ale, beer, wine, or intoxicating

liquors of any kind to any Indian * ''' *.'

"This would seem to show that Congress re-

garded the act, as it previously stood, as not in-
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eluding ale and beer in its terms. At any rate,

the temptation to the courts to stretch the law
to cover an acknowledged evil is now removed."

The Supreme Court said in United States v.

Wright, 229 U. S. 226 at 229, in speaking of the

change

:

"Section 2139, Revised Statutes, providing for
the punishment of persons introducing liquor

into the Indian country, traces its origin to

Section 20 of the Indian Intercourse Act of June
3D, 1834, c. 161, 4 Statutes 729, 732, as amended
by the act of March 15, 1864, c. 33, 13 Statutes
29. The amendment of 1892 (set forth in 225
U. S. 671) extended the prohibition to include

ale, beer, and intoxicating liquors of any kind
as well as ardent spirits and wine, * * *."'

The Circuit Court of Appeals for the Eighth Cir-

cuit, in United States Express Company v. Fried-

man, et al., 191 Fed. 673, in commenting upon the

history of the act and the change made by the amend-

ment of 1892, says at page 677:

"This law wrought several changes. It ex-

tended the prohibition to all mild, spirituous

and vinous Hquors including beer, ale and wine,

and any ardent or other intoxicating liquor of

any kind whatsoever, and any essence, extract,

bitters, preparation, compound, composition, or
any article whatsoever under any name, label,

or brand, which produces intoxication."

It will here be noted that none of the various courts,

in speaking of the change wrought by the a:mend-

ment of 1892, in any wise infer that the change was

to include beer, ale and wine of an intoxicating na-

ture, or to exclude beer, ale, or wine of a non-intox-

icating nature. The courts say that the change was
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including beer, ale and wine without qualifications

as to the degree of the intoxicating properties of

each.

Neither can the words "or intoxicating liquor or

liquors," that appear in the act, be construed to be

words of limitation upon the preceding words

used, as they must be if appellant's contention is to

be adopted, that is that the words "ale," "beer" and

"wine" are limited to such ale, beer and wine as the

proof at a trial might show to be intoxicating.

Rather, would it seem to be the true construction in

the light of the history of the act and the aim of

Congress as declared by the courts, and the language

of the courts in commenting upon the change

wrought by the amendment of 1892 that the words,

"or intoxicating liquor or liquors of whatever kind,"

were not meant to be a limitation, but were meant to

be all inclusive and to broaden the act to the extent

that if anything fit for human consumption were

thereafter made containing alcohol sufficient to in-

toxicate, the same could not be sold to the Indians.

Congress enacted the amendatory act in light of the

knowledge that acts theretofore passed by it to sup-

press the traffic in Hquor with the Indians had been

circumvented because it had, in the previous acts,

used language that was not all inclusive, but that

embraced only spirituous liquor and wine and that

by reason thereof, other intoxicating liquors had

been sold to the Indians by the whites without pun-
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ishment, and, therefore, amended the act so as to

provide that certain characters of liquor, such as

spirituous, and also certain designated liquors such

as ale, beer and wine, should not be sold to the In-

dians, and then to the end that this act be not cir-

cumvented by selKng something in fact intoxicating,

but not mentioned in the act, added the language

"or intoxicating liquor or liquors of whatever kind,"

so that the act would cover the sale of any beverage

containing sufficient alcohol to intoxicata That

this was the purpose of Congress and that the lan-

guage served the purpose is well demonstrated by

the fact that for forty-four years the act has not

needed amendment in any substantial particular and

stands on the books today substantially as it was

then enacted, without change, and has prevented the

traffic in liquor with the Indians as effectually as

any act that could have been passed would have done.

That beer had as common and accepted a meaning

as whiskey, rum, or wine had at the time it was used

cannot be doubted. And as it is a rule of construc-

tion that language is presumed to be used in its com-

mon and accepted sense, it then is material to de-

termine just what the word "beer" meant when it

was used in the statute.

The Supreme Court in Sarlls v. United States,

Supra, says at page 572 of 152 U. S., that malt liquor

is defined by the Century Dictionary as

:

"A general term for alcoholic beverage pro-
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duced merely by the fermentation of malt, as

opposed to those obtained by distillation of malt
or mash."

and further says:

"So far, therefore, as popular usage goes, ac-

cording to the leading authorities, ^lager beer,'

as a malt Hquor made by fermentation, is not in-

cluded in the term 'spirituous liquor', the re-

sult of distillation."

The Supreme Court of Arkansas, in Williams v.

State, 77 S. W. 597, says:

''But the primary meaning of the word 'beer'

is a malt and fermented Hquor containing more
or less alcohol * * "^^ There is a secondary sense

in which the word 'beer' is used to describe cer-

tain non-alcoholic beverages as root or persim-
mon beer, but when so used it is generally pre-

ceded by a word descriptive of the kind of beer
referred to as persimmon beer, root beer, and
the like. When the word 'beer' is used alone,

without descriptive word, it is generally, almost
universally, taken as referring to the malt liquor

sold under that name, and there are many de-

cisions upholding convictions on such testimony.

Black on Intoxicating Liquor Section 17 and
cases cited."

Appellants contention is that because Congress

used the words "ale, wine and beer" and then the all

embracive "or intoxicating liquor or liquors of what-

ever kind," that by so doing. Congress by the use of

the word "beer," meant beer intoxicating in char-

acter. In other words, that by the use of the words

"or intoxicating liquor or liquors of whatever kind,"

Congress meant some other or different kind of beer
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than if in writing the statute, it had said "ale, beer

and wine" and stopped there without including the

other language.

It would seem that this contention of the appel-

lant cannot be sustained, if his argument were other-

wise sound and the words were words of limitation,

in view of the decision of the Supreme Court in Hol-

lender v. Magone, 149 U. S. 586. The Supreme Court

saying at page 589:

"In the first place the word 'liquors' is fre-

quently, if not generally, used to define spirits

or distilled beverages in contradistinction to

those that are fermented. Thus, in the Century
Dictionary, one of its definitions is 'An intoxi-
cating beverage, especially a spirituous or dis-

tilled drink, as distinguished from fermented
beverages, as wine and beer.' See also State v.

Brittain, 89 N. C. 574, 576, in which case the
court said: The proof was that the defendant
sold liquors, and it must be taken that he sold

spirituous liquors. Most generally the term
liquors implies spirituous liquors.'

"

Again at page 591, the Supreme Court says:

"As there are several words of description,

apparently beverages of different character
were intended by each. If, for instance, in any
clause we should find the two terms Vines' and
'distilled spirits,' we should beheve that some
different article was intended by each term. So,

if we should find the phrase 'wines and liquors,'

or 'wines or hquors,' is it not a proper infer-

ence that some other kind of beverage than wine
was intended by the word 'liquors'? Obviously,
as it seems to us, the word is used here in a
special, rather than a general sense; and when
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so used in a special sense, it is almost invariably
used to define spirituous rather than malt
liquors. Seldom is it used alone to define malt
liquors, as contradistinguished from those that
are spirituous and distilled."

Thus in the light of the foregoing decision, it will

appear conclusively that by the use of the words "in-

toxicating liquor or liquors" the reference was to

liquor other than beer.

Again, if we follow the contention of the appellant

in his brief, that by the use of the words "intoxicat-

ing liquor or liquors," Congress meant beer that in-

toxicated, then by the use of the words "ardent

spirits," Congress meant ardent spirits that intoxi-

cated. Such leads to an absurdity, as no spirit is an

ardent spirit unless it does intoxicate. Following

the contention further by the use of the language "or

intoxicating liquor" and "wine," it meant wine that

intoxicated, or by the use of the word "ale" and "in-

toxicating liquor," it meant ale that was an intoxi-

cating liquor, which leads to an absurdity for, as

said by the Supreme Court in Jacob Ruppert v. Caf-

fey, 251 U. S. 264 at 303:

"The permission extended to all 'ale and por-
ter^ which, everyone knows, are intoxicating
liquors."

Keeping in mind the aim of the government to sup-

press the traffic in all liquor with the Indians as evi-

denced by Congressional enactments since 1802 and

the decisions of the courts of the United States con-

struing them, if anything further were needed to
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disclose the intent of Congress or to establish the

fallacy of the appellant's contention, it is found in

the opinion of the Supreme Court in Jacob Ruppert

V. Caffey, 251 U. S. 264, where the court says at page

282:

"For the legislation and decisions of the high-

est courts of nearly all the states establish that

it is deemed impossible to effectively enforce
either prohibitory laws or other laws merely
regulating the manufacture and sale of intoxi-

cating liquors, if liability or inclusion within
the law is made to depend upon the issuable fact

whether or not a particular liquor made or sold

as a beverage is intoxicating. In other words,
it clearly appears that a liquor law, to be capable
of effective enforcement must, in the opinion of

the legislatures and courts of the several states,

be made to apply either to all liquors of the spe-

cies enumerated, like beer, ale or wine, regard-
less of the presence or degree of alcoholic con-

tent; or if a more general description is used,

such as distilled, rectified, spirituous, fermented,
malt or brewed liquors, to all liquors within that
general description regardless of alcoholic con-

tent; or to such of these liquors as contain a
named percentage of alcohol; and often several

such standards are combined so that certain

specific and generic liquors are altogether for-

bidden and such other liquors as contain a given
percentage of alcohol.''

It is clear that here Congress combined several

standards forbidding certain specific and generic

liquors and also forbidding all others containing a

sufficient percentage of alcohol to produce intoxi-

cation.
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In the notes in this decision, the Supreme Court

has exhaustively considered and set out the statutes

of the various states where several such standards

are combined together with the decisions of the

courts of last resort of the various states construing

their statutes and those we do not cite here as they

are there fully cited by the Supreme Court.

The Supreme Court in the same case at page 288

further says:

"The decisions of the courts as well as the ac-

tion of the legislatures make it clear—or at least

furnish ground upon which Congress reason-
ably might conclude—that a rigid classification

of beverages is an essential of either effective

regulation or effective prohibition of intoxicat-

ing liquors."

Appellant in his brief asserts, in support of his

argument, that it was not the intention of Congress

to prevent the sale of beer that contained no alcohol

or no intoxicating properties.

One answer to that contention, of course, is that

if beer did not contain alcohol, it would not be beer

and would, therefore, not be prohibited under the

act. A conclusive answer, however, to his conten-

tion, is made by the Supreme Court in Jacob Rup-

pert V. Caffey, Supra, where the Supreme Court

says at page 289:

"Purity Extract Co. v. Lynch, 226 U. S. 192,

determined that state legislation of this char-
acter is valid and set forth with clearness the
constitutional ground upon which it rests : 'When
a State exerting its recognized authority under-
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takes to express what it is free to regard as a
public evil, it may adopt such measures having
reasonable relation to that end as it may deem
necessary in order to make its action effective.

It does not follow that because a transaction

separately considered is innocuous it may not be
included in a prohibition the scope of which is

regarded as essential in the legislative judgment
to accompUsh a purpose within the admitted
power of the Government/ 'It was competent
for the legislature of Mississippi to recognize

the difficulties besetting the administration of

laws aimed at the prevention of traffic in intox-

icants. It prohibited, among other things, the

sale of "malt liquors." In thus dealing with a
class of beverages which in general are regarded
as intoxicating, it was not bound to resort to a
discrimination with respect to ingredients and
processes of manufacture which, in the en-

deavor to eliminate innocuous beverages from
the condemnation, would facilitate subterfuges
and frauds and fetter the enforcement of the

law. A contrary conclusion logically pressed
would save the nominal power while preventing
its effective exercise.' The State, within the
limits we have stated, must decide upon the

measures that are needful for the protection of
its people, and, having regard to the artifices

which are used to promote the sale of intoxi-

cants under the guise of innocent beverages, it

would constitute an unwarrantable departure
from accepted principle to hold that the pro-

hibition of the sale of all malt liquors, including
the beverage in question, was beyond its re-

served power.'

"

This reasoning applies equally well to the powers

and intent of Congress in enacting legislation to
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prevent the sale of liquors to the Indian wards of

the government.

Again, that beer in its common, accepted term and

usage was not beer unless it contained alcohol and

that the courts take judicial notice that beer is the

usual name for a malt hquor and that it is intoxi-

cating, is settled by a long line of authority:

Briffitt V. State of Wisconsin (Wis.),

16 N. W. 39;

State ex rel Lyon, Attorney General v. City Club,

et al (S. C), 65 S. E. 730;

State V. Mitchell (Missouri),

114 S. W. 1113;

Moreno v. State (Texas),
143 S. W. 156;

Fulmer v. State (Texas),
29 S. W. (2d) 789;

State V. Li Fieri (Del.),

102 Atl. 77;

Hoskins v. Commonwealth (Ky.),

188 S. W. 348;

Vines v. State (Wyo.),
116 Pac. 1013;

State V. Carmody (Ore.),

91 Pac. 446.

In addition to these state authorities, the decision

of the Supreme Court in the Jacob Ruppert case and

the other cases we have cited impliedly so hold.

Appellant contends that the decision of the Su-

preme Court in the case of United States v. Stand-

ard Brewery, 251 U. S. 210, is conclusive in his fa-

vor. We do not so read the decision of the Supreme
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Court. That was not a case dealing with the sale of

liquor to an Indian or construing the statute now

before the court. That decision dealt with the war

powers of the President to prohibit the use of grains

and other food stuffs in the manufacture of bev-

erages containing more than a specified alcoholic

content. The portion of the statute there under

consideration is that portion which provided that:

"No grains, cereals, * *
, or other food product

shall be used in the manufacture or production
of beer, wine, or other intoxicating malt or
vinous hquor for beverage purposes."

The Supreme Court said at page 218

:

" 'As a matter of ordinary construction, where
several words are followed by a general expres-
sion as here, which is as much applicable to the
first and other words as to the last, that ex-

pression is not limited to the last, but applies

to all.'

"

Here it will be noted that the language of the

statute was not "beer," wine, or intoxicating liquor

or liquors," as in Section 241, but the language of

the statute in the Standard Brewery case is "beer,

wine or other intoxicating malt or vinous liquor."

Beer is a malt liquor, wine is a vinous liquor and the

language of the statute is "other intoxicating malt

or vinous liquor." In using the word "other" in con-

nection with "intoxicating Hquor" it necessarily fol-

lowed that the beer and wine specifically mentioned

in the statute, referred to intoxicating beer and

wine, otherwise the language "other intoxicating

malt hquor" would have no force and effect. To put
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it in another way, when Congress said "beer or other

intoxicating malt liquor," it declared the beer re-

ferred to must be intoxicating.

The language used in the Indian statute, however,

is entirely different. The language there is "ardent

spirits, ale, wine, beer, or intoxicating liquor or

liquors." The word "other" is not used any place

in conjunction with the words "intoxicating liquor"

except in the first part of the second paragraph of

the statute which provides:

"Any person who shall sell, give away, dispose
of, exchange, or barter any malt, spirituous or
vinous liquor, including beer, ale and wine, or
any ardent or other intoxicating liquor of any
kind whatsoever * "^^ *."

Thus where the word "other" is used in connec-

tion with the words "intoxicating liquor," it is used

immediately after the word "ardent" which, of

course, is an intoxicating liquor, and refers to and

modifies the word "ardent." It certainly cannot be

said that the expression "other intoxicating liquor"

is as much applicable to wine and beer as it is to

ardent spirits or liquor and, of course, not being as

applicable, it is limited to the last word referred to

under this decision of the Supreme Court, that is to

the word "ardent."

The purposes of the two statutes being so dissim-

ilar, statutes themselves being so disimiUar in their

language and obvious meaning, the decision relied

upon by appellant is not in point here.
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For years after the amendment of 1892, it was no

more doubted that the language of the statute pre-

vented the sale and importation of beer, exactly the

same as it did whiskey. No contention was ever

raised to the contrary. That it did, is, we think,

evidenced by the fact that from the amendment to

the present time, the question has never been pre-

sented to any court so far as we are able to ascertain.

It would not have been presented except for the fact

that appellant relies upon legislation passed during

the Hfe of the Eighteenth Amendment as an aid in

enforcing that amendment in which dependent for

its existence upon the contentions of the amendment

in force.

SUBDIVISION 11.

EFFECT OF SECTION 64a, TITLE 27, U. S. C,

WHICH PERMITTED, UNTIL THE REPEAL
OF THE EIGHTEENTH AMENDMENT, THE
SALE OF BEER OF ALCOHOLIC CONTENT
OF 3.2 PER CENT BY WEIGHT.

Appellant argues that by the enactment by Con-

gress of Section 64a, Title 27, U. S. C. as a part of

the enforcement machinery of the Eighteenth

Amendment, that beer of an alcoholic content of 3.2

per cent by weight is non-intoxicating and so de-

clared to be by Congress, and that therefore, al-

though the beer sold was beer in the popular con-

ception of the term, the Indian Statute here involved
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was not violated because of the fact that Congress

had said this beer was not an intoxicant.

There are several answers to the contention made

by the appellant.

Congress in declaring that beer of an alcoholic

content of 3.2 by weight to be non-intoxicating did

not, of course, establish the non-intoxicating char-

acter of the beer as a matter of fact. It did only

what the Supreme Court had said that legislative

bodies generally within limitations, had a right to

do, that is in prohibitory laws concerning liquors to

adopt as a standard and prohibit the sale or posses-

sion of those liquors containing a named percentage

of alcoholic content irrespective of the fact as to

whether or not such percentage was or was not as

a matter of act intoxicating.

Jacob Ruppert v. Caffey,
251 U.S. 264;

Rhode Island v. Palmer,
253 U. S. 350.

However, the Act of Congress amending the Vol-

stead Act relied upon by appellant is no longer in

force or effect, it was repealed by the repeal of the

Eighteenth Amendment, and upon the repeal of the

Eighteenth Amendment all acts passed under it, or

passed with the end in view of enforcing it, were re-

pealed and fell with it.

United States v. Chambers,
291 U. S. 217;
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Massey v. United States,

291 U. S. 608;

Green v. United States,

(C. C. A. 9) 67 F. (2d) 846.

The Indian statute under consideration was a spe-

cial act dealing with the Indians. Obviously, when

Congress enacted the Volstead Act and laws amend-

atory, it was not legislating with the Indians in view,

or to prevent their obtaining liquor, as the legisla-

tion on the books was already amply sufficient. Even

though the act rehed upon by the appellant had not

fallen with the Eighteenth Amendment, but was in

full force and effect, appellant's contention would

still be untenable, as neither the Eighteenth Amend-

ment nor the Volstead Act, nor the act amendatory

thereof, rehed upon by appellant in any manner re-

pealed, superseded, or modified the statutes dealing

with the suppression of hquor among the Indians or

the Indian statute under consideration by the court.

Kennedy, et al, v. United States,

265 U. S. 344;

Browning v. United States,

(C. C. A. 8) 6 F. (2d) 801;

Cert. Den. 269 U. S. 568.
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SUBDIVISION III.

EFFECT OF THE LEGISLATION OF THE
STATE OF MONTANA PERMITTING THE
SALE OF BEER OF ALCOHOLIC CONTENT
NOT TO EXCEED 3.2 PER CENT BY WEIGHT.

Appellant finally contends that by reason of the

statute passed by the legislative assembly of the

State of Montana permitting the sale of beer of an

alcoholic content of not to exceed 3.2 per cent that

no violation of the law occurred by him in possess-

ing and selling to the Indian ward on the Reserva-

tion.

It is certain that, as the Indian statute under

which appellant was prosecuted was in no respect

altered, modified, or repealed by the Act of Congress

passed under the Eighteenth Amendment permitting

the sale of 3.2 beer, no act of the legislative assembly

of the State of Montana could in any wise affect

the statute.

Aside from that, however, it is settled that Con-

gress has the power to prohibit the traffic in liquors

with its Indian wards, or upon Indian Reservations,

wheresoever situate and whether the Reservations

are within or without the Hmits of the state:

Perrin v. United States,

232 U. S. 478;

United States v. Wright,
229 U. S. 226.
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It follows that the act of the legislature of the

State of Montana did not in any wise attempt to reg-

ulate the traffic in liquor with Indians, that it could

not have done so had it attempted to do so, and that

the state statute is not only not controlling, but is

entirely immaterial insofar as having any bearing

upon the question here presented to the court is

concerned.

We respectfully submit that by the use of the word

"beer'' in the statute, Congress used it in the ordi-

nary and accepted meaning of the word. That it

covers the beverage that was sold and possessed by

the appellant in this case, that the court arrived at

the only result possible in convicting the defendant,

that the judgment of the trial court appealed from

is right and should be affirmed.

Respectfully submitted,

JOHN B. TANSIL,
Attorney of the United
States, in and for the

District of Montana.

R. LEWIS BROWN,
Assistant Attorney of

the United States, in

and for the District of

Montana,
dgj<. Attorneys for Appellee.


